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Plaintiff respectfully submits this Memorandum of Law in support of his motion for 

reconsideration pursuant to Local Rule 7.1(g).  As explained below, in reaching its conclusion 

that Plaintiff Merola lacked capacity to sue, this Court appears to have overlooked controlling 

case law, which demonstrates that the Supremacy Clause implicitly acts as a constitutional 

proscription against the implementation and enforcement of preempted state law by state 

officials like Mr. Merola.  Accordingly, this Court’s Decision and Order was based upon a clear 

error of law, and Plaintiff respectfully requests that the Court reconsider its Decision and Order 

(Doc. 37) and the Judgment entered thereon (Doc. 37). 

LEGAL STANDARD 

This Court has explained the standard for a motion for reconsideration as follows: 

“In order to prevail on a motion for reconsideration, the movant must satisfy 
stringent requirements.”  In re C-TC 9th Ave. P’ship v. Norton Co., 182 B.R. 1, 2 
(N.D.N.Y. 1995).  Such motions “will generally be denied unless the moving 
party can point to controlling decisions or data that the court overlooked—
matters, in other words, that might reasonably be expected to alter the conclusion 
reached by the court.”  Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir. 
1995).  The prevailing rule “recognizes only three possible grounds upon which 
motions for reconsideration may be granted; they are (1) an intervening change in 
controlling law, (2) the availability of new evidence not previously available, or 
(3) the need to correct a clear error of law or prevent manifest injustice.”  In re C-
TC 9th Ave. P’ship, 182 B.R. at 3 (citation omitted).  “[A] motion to reconsider 
should not be granted where the moving party seeks solely to re[-]litigate an issue 
already decided.”  Shrader, 70 F.3d at 257.  

Troeger v. Ellenville Cent. School Dist., No. 1:10-cv-718, 2012 WL 3643839, at *1 (N.D.N.Y. 

2012) (Sharpe, G.).  For example, in Troeger, this Court granted a motion for reconsideration 

“for the purpose of correcting a clear legal error in the court’s underlying . . . analysis.”  Id.

Here, the Court’s decision to grant Defendants’ cross-motion to dismiss, and to therefore 

deny Plaintiff’s motion for a preliminary injunction as moot, was based upon its determination 

that Plaintiff lacked capacity to sue under New York State law.  In reaching that conclusion, 

however, it appears the Court overlooked controlling decisions, which resulted in a clear error of 
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law.  This may have been the result of the tight briefing schedule necessitated by the looming 

effective date of the state statute at issue (December 14, 2019). The parties were required to 

brief, and the Court to review, numerous complex legal arguments on a very short time table.  

The Court also had the additional tasks of reviewing a lengthy amicus curiae submission and a 

brief from the United States as intervenor (the procedural history is summarized in the 

accompanying Declaration of Karl J. Sleight, Esq.).  

ARGUMENT 

In its Decision and Order, this Court correctly pointed out that, although the general rule 

in New York is that state officers lack capacity to challenge a state law, an exception exists 

where the state law in question requires the state official to violate a constitutional proscription.  

(Doc. 36, pp. 11-12).  The Court then mistakenly stated that Plaintiff “failed to cite . . . authority” 

for his argument that the Supremacy Clause is a constitutional proscription.  (Doc. 36, p. 12).  In 

fact, in opposition to Defendants’ cross-motion to dismiss, Plaintiff cited four examples of 

decisions which, Plaintiff respectfully submits, confirms that the Supremacy Clause operates as a 

constitutional proscription against the implementation and enforcement of preempted state laws 

by state officials (see Doc. 32, p. 10 (citing Arizona v. United States, 567 U.S. 387 (2012); Air 

Transp. Ass’n of Am., Inc. v. Cuomo, 520 F.3d 218, 219 (2d Cir. 2008); Valle del Sol Inc. v. 

Whiting, 732 F.3d 1006, 1029 (9th Cir. 2013); Ga. Latino Alliance for Human Rights v. Gov. of 

Georgia, 691 F.3d 1250 (11th Cir. 2012)).   Given the short time table and page limitations, 

Plaintiff did not dedicate much space or explanation to this argument in its opposition brief, and 

recognizes that perhaps as a result, the cited case law was overlooked by the Court.   

In its Decision and Order, this Court correctly noted that a “‘proscription’ is a prohibition 

or ‘an imposed restraint or restriction’” (Doc. 36, p. 12 (quoting Merriam Webster’s Collegiate 

Dictionary (10th ed. 1997)).  Although this Court is correct that the Supremacy Clause does not 
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explicitly impose a restraint or restriction on state officials through the use of prohibitory 

language (see Doc. 36, p. 13-14), it incorrectly ended its analysis there, overlooking legal 

authorities which show that the Supremacy Clause implicitly imposes a restraint or restriction on 

state officials.  Namely, as demonstrated by the above-referenced case law, the Supremacy 

Clause has regularly been interpreted, including by the Supreme Court and Second Circuit, as 

prohibiting state officials from implementing and/or enforcing federally-preempted state law.   

The above-referenced cases cited in Plaintiff’s opposition brief are just several examples of 

cases where federal courts, on the basis of the Supremacy Clause, in addition to issuing a 

declaratory judgment declaring a preempted state law unconstitutional, issued injunctions against 

state officials, enjoining them from implementing and/or enforcing the preempted state law in 

question.  See Arizona, 567 U.S. 387 (2012) (affirming grant of preliminary injunction against state 

officials enjoining them from enforcing preempted state law provisions); Air Transp. Ass’n of Am., 

Inc., 520 F.3d at 219 (reversing and remanding for entry of summary judgment against state 

officials to enjoin them from enforcing a preempted New York law); Valle del Sol Inc., 732 F.3d at 

1029 (affirming grant of preliminary injunction against numerous state and county officials, 

enjoining them from enforcing a preempted state law); Ga. Latino Alliance for Human Rights, 691 

F.3d 1250 (affirming grant of preliminary injunction enjoining state officials from enforcing a 

preempted state law).  In other words, injunctive relief in such situations is permissible because the 

Supremacy Clause implicitly bars state officials from implementing or enforcing a preempted state 

law.  See Arizona, 567 U.S. at 416 (holding that, under the Supremacy Clause, “the State may not 

pursue policies that undermine federal law”) (emphasis added). 

To obtain injunctive relief against any particular defendant (e.g., a state official), the 

plaintiff must demonstrate actual or a likelihood of success on the merits of its underlying claim 
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against that defendant—i.e., that the defendant is legally bound to act or not to act in a particular 

manner.  See Salazar v. Buono, 559 U.S. 700, 718 (2010) (an injunction is a remedy for an 

established wrong or injury, supported by a showing of illegality); Nken v. Holder, 556 U.S. 418, 

428 (2009) (injunctions necessarily require the defendant to do or not to do something).  If the 

Supremacy Clause did not act as “an imposed restraint or restriction” on state officials, there 

would never be any basis to enjoin their behavior as illegal on the basis of the Supremacy 

Clause.  And there would be no basis for state officials to be separately named as defendants in 

federal preemption cases.  In fact, state officials are frequently named defendants and subjected 

to injunctions in such lawsuits as demonstrated in the cited examples in Plaintiff’s brief and 

herein.  If, as this Court held, the Supremacy Clause does not proscribe the conduct of state 

officials, then federal courts have long been enjoining conduct which is not actually illegal. 

Indeed, if someone later challenges the Green Light Law as preempted under the 

Supremacy Clause, Mr. Merola could be named as the defendant, and have to defend himself 

against claims seeking injunctive relief.  The chief reason Mr. Merola challenged the Green 

Light Law was that it requires him to violate the Supremacy Clause’s proscription against the 

implementation of state laws that are preempted.  This is precisely the type of situation where a 

state official has capacity to challenge a state law because that state law requires him or her to 

violate a “constitutional proscription.”  City of New York v. State of New York, 655 N.E.2d 649 

(N.Y. 1995); Bd. of Co-op. Educ. Servs. for the Sole Supervisory Dist. of Rockland Cty. v. State, 

654 N.Y.S.2d 954, 957 (Sup. Ct. Albany Cnty. 1996), aff’d, 664 N.Y.S.2d 149 (App. Div. 3d 

Dep’t 1997); Bd. of Ed. of Cent. Sch. Dist. No. 1, Towns of E. Greenbush Rensselaer Cty. v. 

Allen, 228 N.E.2d 791 (N.Y. 1967), aff’d sub nom. Bd. of Ed. of Cent. Sch. Dist. No. 1 v. Allen, 

392 U.S. 236 (1968).   
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CONCLUSION 

For the foregoing reasons, Plaintiff respectfully requests that this Court reconsider its 

Decision and Order (Doc. 36) and Judgment entered thereon (Doc. 37). 

Dated: December 16, 2019  
Albany, New York  HARRIS BEACH PLLC 

                                                    By: /s/ Karl J. Sleight  
Karl J. Sleight, Esq. (Bar Roll No. 601976) 
Elliot A. Hallak, Esq. (Bar Roll No. 520048) 
Kelly S. Foss, Esq. (Bar Roll No. 519047) 
677 Broadway, Suite 1101 
Albany, New York 12207 
Tel: (518) 427-9700 
Fax:  (518) 427-0235 
ksleight@harrisbeach.com 
ehallak@harrisbeach.com 
kfoss@harrisbeach.com  
Attorneys for Plaintiff 
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