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PRELIMINARY STATEMENT 

Defendant Allison Mack moved this Court to dismiss the four counts brought against her 

because those charges lack specificity, fail to state a claim under the applicable statutes, and are 

unconstitutionally vague as applied to her alleged conduct.  The government’s opposition brief 

fails to dispute most of these points. Accordingly, Ms. Mack respectfully submits that Count Two 

(the “Forced Labor Count”) and Counts Four through Six (collectively, the “Trafficking Counts”) 

of the Superseding Indictment (the “Indictment”) be dismissed and submits this reply 

memorandum to address a few, discrete points raised in the government’s opposition. 

ARGUMENT 

I. The Indictment Does Not Meet the Constitution’s Minimal Pleading Requirements. 

In response to Ms. Mack’s demonstration that the Forced Labor and Trafficking Counts 

lack the requisite specificity, the government musters only the boilerplate recitation that “an 

indictment need do little more than to track the language of the statute charged[.]”  Government 

Brief in Opposition, Dkt. 248 (“Gov’t Br.”) at 48 (quoting United States v. Alfonso, 143 F.3d 772, 

776 (2d Cir. 1998)).  Yet, as the Second Circuit has explained, this proposition has an established 

and recognized limitation.  United States v. Pirro, 212 F.3d 86, 93 (2d Cir. 2000).  This limitation 

ensures that an indictment “fulfill[s] the functions of notifying the defendant of the charges against 

him and of assuring that he is tried on the matters considered by the grand jury. . .”  Pirro, 212 

F.3d at 93.  What the Government fails to grapple with is that while “the language of the statute 

may be used in the general description of an offence, [] it must be accompanied with such a 

statement of the facts and circumstances as will inform the accused of the specific offence, coming 

under the general description, with which he is charged.”  Hamling v. United States, 418 U.S. 87, 

117-118 (1974 (internal quotation marks omitted) (emphasis added)). 

Rather than address these bedrock principles, the government merely cites two cases to 
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support its conclusory assertion that charging documents “set out the factual basis for the 

allegations relating to forced labor and sex trafficking in detail.”  Gov’t Br. at 49.  Those cases, 

however, recognized that tracking the statutory language does not always produce a 

constitutionally sufficient indictment.  Alfonso, 143 F.3d at 776 (“an indictment must charge[] a 

crime with sufficient precision to inform the defendant of the charges he must meet and with 

enough detail that he may plead double jeopardy in a future prosecution” (internal quotation 

omitted)); United States v. Stavroulakis, 952 F.2d 686, 693 (2d Cir. 1992) (acknowledging that the 

Supreme Court recognized a “caveat that when the definition of an offense includes generic terms, 

it is not sufficient that the Indictment shall charge the offence in the same generic terms as in the 

definition . . . it must descend to particulars.” (internal quotation marks omitted)). 

In this case, the Indictment’s allegations are insufficient when paired with the particulars 

of the two statutes involved.  See United States v. Urso, 369 F. Supp. 2d 254, 267 (E.D.N.Y. 2005) 

(“The quantum and type of factual specificity required in an indictment varies according to the 

charges alleged against the defendant.”).  Importantly, both charges involve the elements of 

extortion and/or making threats, which require greater specificity than merely tracking their 

statutory text.  See Sira v. Morton, 380 F.3d 57, 73 (2d Cir. 2004); United States v. Davidoff, 845 

F.2d 1151, 1154 (2d Cir. 1988) (reversing racketeering conviction where a defendant was not given 

notice of discrete extortion schemes); United States v. Tomasetta, 429 F.2d 978, 980-81 (1st Cir. 

1970) (finding indictment insufficient for failing to name the victim, location, and means of an 

extortion count). 

Nowhere does the Indictment provide notice as to whom the victims of forced labor are, 

where such conduct specifically occurred, or a reasonably precise time period when it occurred—

let alone what the inadequately alleged forced acts of labor were. See United States v. Peterson, 
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544 F. Supp. 2d 1363, 1375 (M.D. Ga. 2008) (dismissing indictment that merely recited one of the 

prohibited means under Section 1589(3)).  Similarly, the absence of specific, factual details 

concerning the location and nature of the alleged commercial sex acts, the individuals involved, 

and the items of value exchanged make that pleading clearly deficient. 

 Finally, despite saying very little, the government contends that its Complaint, ECF No. 1, 

sets out the factual basis for the Forced Labor and Trafficking Counts in detail.  See Gov’t Br. at 

49. It claims that Ms. Mack’s arguments regarding the deficient indictment “ring particularly 

hollow given her subsequent argument that the description of the facts proffered by the government 

fail to state a claim.”  Id.  However, the beginning of any analysis for a deficient pleading begins 

with the Indictment.  See United States v. Larson, 807 F. Supp. 2d 142, 151 (W.D.N.Y. 2011), 

aff'd sub nom. United States v. Kirsch, 903 F.3d 213 (2d Cir. 2018).  Nevertheless, Ms. Mack 

submits in the alternative that the undisputed facts, for purposes of this motion, contained within 

the Complaint are also deficient. 

II. The Forced Labor Count Should Be Dismissed for Failure To State a Claim. 

Beyond its constitutionally deficient lack of specificity, the Forced Labor Count fails to 

state a claim under Fed. R. Crim. P. 12(b)(3)(B)(v) and should be dismissed.  First, the 

government’s attempt to support its Forced Labor charge misses the point. While “labor and 

services” do not need to be “economic in nature,” the terms, even if defined as the “expenditure of 

physical or mental effort especially when fatiguing, difficult, or compulsory,” United States v. 

Marcus, 487 F. Supp. 2d 289, 290 (E.D.N.Y. 2007), must have some limiting principle.  The 

government provides none.  The “acts of care” that Ms. Mack allegedly received, amounting to 

typical personal favors and errands, are simply not the types of behavior targeted by 18 U.S.C. § 

1589.  Instead, Congress sought to implement the Thirteenth Amendment’s prohibition against 

involuntary servitude, particularly in instances of forced (i) prostitution, (ii) sweatshop work, and 

Case 1:18-cr-00204-NGG-VMS   Document 254   Filed 12/28/18   Page 8 of 16 PageID #: 1866



 

4 

(iii) domestic service.  United States v. Toviave 761 F.3d 623, 626-29 (6th Cir. 2014). 

In the cases upon which the government relies, the defendants were engaged in activity 

that, economic or not, was onerous, required, and taxing—i.e., “work.”  See Marcus, 487 F. Supp. 

2d at 290 (forced use of victim to create a sexual website); United States v. Kaufman, 546 F.3d 

1242 (10th Cir. 2008) (creation of sexually explicit videos of patients at an institution for the 

mentally ill).  In these instances, courts set the line at the “paradigmatic force labor” scenario.  

Here, Ms. Mack allegedly required personal favors in the context of a club or society membership, 

and never knowingly obtained or provided “labor or services” from any person as those terms were 

intended by Congress.  Holding Ms. Mack criminally liable for receiving such favors would be a 

gross misinterpretation of the statute’s purposes, and the government’s response fails to refute this. 

Second, even if the acts of care Ms. Mack allegedly received constituted “labor or 

services,” the Forced Labor Count should be dismissed because she did not receive those benefits 

through the threat of serious harm, or any of the other prohibited means. 1  The government hardly 

disputes this point, and its single-paragraph response fails to address any of Ms. Mack’s 

substantive legal arguments or cite to a single case.  Instead, most of its energy is devoted to a 

secondary argument. 

The government argues that Ms. Mack obtained forced labor through “threats of serious 

harm,” with serious harm being the embarrassment that would result from the exposure of one’s 

collateral.  Courts have found, however, that such an outcome, albeit embarrassing, does not 

                                                            
1 Though not central to Ms. Mack’s legal arguments, the fact that collateral has never been released 

supports her point that it did not and could not coerce people into remaining within the 

organization.  Equating collateral to blackmail, the government cites a legal textbook noting that 

it is uncommon for blackmailers to spill secrets once their victims have gone to the authorities.  

This assertion is irrelevant because many DOS members left the organization without having their 

collateral released long before the initiation of the instant prosecution, which demonstrates the lack 

of coercive effect of the collateral. 
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amount to serious harm under the statute.  In Headley v. Church of Scientology Int’l., the court did 

not find that plaintiffs were compelled to remain in the organization even though, if they chose to 

leave, they would be “excommunicated” from their friends and family and labeled a “dissenter.”  

687 F.3d 1173, 1175, 1179 (9th Cir. 2012). The threat of reputational damage and isolation from 

loved ones therefore did not qualify as serious harm. In the instant case, the release of one’s 

collateral falls short of serious harm, which “considered from the vantage point of a reasonable 

person in the place of the victim, must be ‘sufficiently’ serious to compel that person to remain in 

her condition of servitude when she otherwise would have left.”  Muchira v. Al-Rawaf, 850 F.3d 

605, 618 (4th Cir. 2017).  The government does not offer a single case or argument to suggest that 

the release of embarrassing or damaging (often false) information qualifies as serious harm.  In 

addition, the alleged circumstances in this case bear no relation to those found in most other forced 

labor cases, such as squalid living conditions, extreme isolation, threats of physical harm, lack of 

immigration status, lack of education, and unfamiliarity with English. See id. at 618.2 

III. The Trafficking Counts Should Be Dismissed for Failure To State a Claim 

The government also has failed to state a claim under 18 U.S.C. § 1591.  Again, rather than 

respond to the points addressed in Ms. Mack’s motion, the government creates a red herring by 

suggesting that Ms. Mack is arguing facts outside of the Indictment.  This is simply incorrect.  The 

problem for the government is that the facts of the Indictment and Complaint, applied against the 

existing standards for Section 1591, fail to state a claim. 

Despite the Indictment and Complaint’s references to collateral, acts of care, and even 

sexual encounters, all of which are accepted as true at this stage, nowhere in those pages is there 

                                                            
2 The alleged victims in the instant case were educated, English-speaking adults, who were not 

forced or compelled to join the organization, nor kept physically isolated, and who could leave 

the organization at any time. 
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a single reference to Ms. Mack receiving something of value due to the alleged sexual encounters 

between the Jane Does and Keith Raniere.  Instead, the Court is left to accept the sole reference to 

“things of value” contained in paragraph 24 of the Complaint, which is deficient for two reasons.  

First, the purported thing of value is not economic in nature and, even assuming this did not matter, 

such things were not received “on account of” the sex act. 

Neither Ms. Mack nor anyone else received anything of value because the acts of care and 

the continued status within the organization are not economic in nature.  And that is fatal to the 

Indictment.  See Todd v. United States, No. C11-0470, 2012 WL 2952084, at *6 (W.D. Wash. June 

26, 2012) (“commercial sex acts are necessarily economic in nature”); United States v. Campbell, 

111 F. Supp. 3d 340, 344-46 (W.D.N.Y. 2015) (TVPA was intended to regulate an “economic 

‘class of activities’”) (internal citation omitted); United States v. Clark, 435 F.3d 1100, 1105 (9th 

Cir. 2006) (commercial sex act necessarily has an “economic component to the crime.”). 

The recent decision in Noble v. Weinstein, No. 17-Civ-9260, 2018 WL 3863452 (S.D.N.Y. 

2018) does not support a different result as Judge Sweet’s conclusion was premised upon very 

different factual allegations.  Specifically, Judge Sweet’s determination that “anything of value” 

and “given to or received by any person” should be read expansively because “[f]or an aspiring 

actress, meeting a world-renowned film producer carries value, in and of itself.,” id., could not be 

farther from the facts of this case.  That conclusion naturally follows from the inherent value of 

the relationship between a movie producer and an actress.  The producer’s ability to give an actress 

a role in a film often leads to lucrative contracts worth millions of dollars.  Those “things of value” 

turn on that inherent power dynamic within the movie industry and have no bearing on an 

organization like DOS.  The government has not alleged that Ms. Mack received membership fees, 
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salaries, or the like.3  

But even assuming that the continued acts of care or continued status within DOS are 

economic in nature, such a fact lacks the requisite causal nexus.  The government tries to stretch 

“continued” participation in DOS into something of value because otherwise the value it ascribes 

would not be “on account” of the alleged sex acts, as required by the statute.  See Kolbek v. Twenty 

First Century Holiness Tabernacle Church, Inc., No. 10-CV-4124, 2013 WL 6816174, at *16 

(W.D. Ark. Dec. 24, 2013) (dismissing the sex-trafficking count because there was no evidence of 

compensation on “on account of” or as quid pro quo for the sex acts); see also Vang v. Prataya, 

No. 12-CV-1847, 2017 WL 401942, at *6 (D. Minn. Jan. 30, 2017) (rejecting that a “commercial 

sex act” occurred because the meals, lodging, and clothing that defendant had provided to minor 

plaintiff were not “on account of” the sex acts).  There is no commercial sex act if there is no 

causal nexus, and the government’s attempt to make continued participation in a group something 

of value ignores the required nexus under the statute.4 

IV. The TVPA Is Unconstitutionally Vague as Applied to the Alleged Conduct. 

 Finally, as noted in Ms. Mack’s opening memorandum, the Trafficking Counts are 

unconstitutionally vague as applied to Ms. Mack’s alleged conduct.  The government fails to offer 

even a cursory response to this argument.  For this reason alone, the Court should dismiss these 

counts.  The legislative history, purpose, and language of Section 1591 all demonstrate that the 

Trafficking Counts should be dismissed as unconstitutionally vague. 

                                                            
3 Additionally, the government relies on United States v. Cook to articulate that the term “anything 

of value” is “extremely broad, encompassing ‘sexual acts, photographs, and videos.” 782 F.3d 983, 

988-89 (8th Cir. 2015).  However, simply because “anything of value” is construed as a “broad” 

term does not mean that such things are not economic in nature. 
4 For the reasons addressed above regarding the release of “collateral,” supra Point II, the 

government has failed to state a claim as to the other required elements (i.e., the knowing use of 

force, fraud or coercion) of Section 1591. 
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 A criminal statute must give fair warning of the conduct that it makes a crime. Bouie v. 

City of Columbia, 378 U.S. 347, 350 (1964).  The vagueness doctrine, a manifestation of the fair 

warning requirement, prohibits the “enforcement of a statute…so vague that men of common 

intelligence must necessarily guess at its meaning and differ as to its application.”  United States 

v. Lanier, 520 U.S. 259, 266 (1997) (emphasis added). A criminal statue is void for vagueness if 

it fails to “define [a] criminal offense with sufficient definiteness that ordinary people can 

understand what conduct is prohibited and in a manner that does not encourage arbitrary and 

discriminatory enforcement.”  United States v. Coss, 677 F.3d 278, 289 (6th Cir. 2012) (emphasis 

added).  When there is disagreement as to “whether a statute (as previously construed by judicial 

decision) prohibits certain conduct,” the defendant may demonstrate on a case-specific review that 

the statute is “vague as applied to him.”  United States v. Bryant, 556 F. Supp. 2d 378, 442 (D.N.J. 

2008 (internal quotation marks omitted)). 

Both the forced labor statute, Section 1589, and the sex-trafficking statute, Section 1591, 

were enacted as part the Trafficking Victims Protection Act of 2000 (“TVPA”).  An examination 

of legislative history reveals that these two statutes were part of a broader initiative to combat the 

international problem of human trafficking, including the prevention of the organized exploitation 

of vulnerable individuals—primarily, women and children—for business purposes.5 

In enacting the TVPA, Congress explicitly targeted the sex industry, specifically “sexual 

exploitation of persons, predominantly women and girls, involving activities related to 

prostitution, pornography, sex tourism, and other commercial sexual services.”  Mary Graw Leary, 

Fighting Fire with Fire: Technology in Child Sex Trafficking, 21 Duke J. Gender L. & Pol'y 289, 

                                                            
5 146 Cong. Rec. S10164-S10188 (https://www.govinfo.gov/content/pkg/CREC-2000-10-

11/html/CREC-2000-10-11-pt1-PgS10164-2.htm) and H.R.3244 - Victims of Trafficking and 

Violence Protection Act of 2000 (https://www.congress.gov/bill/106th-congress/house-bill/3244) 
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296–97 (2014). Several senators affirm this commercialized focus. See 146 Cong. Rec. S10164-

02 (“[V]ictims are routinely forced against their will into the sex trade”); see also id. (“[The TVPA] 

will break new ground to protect women and children who are bought and sold around the world 

as if they were commodities.”).  The Congressional conference report also emphasizes the TVPA 

as a remedy to the global, trafficking problem. See, e.g., 22 U.S.C. § 7101 (Identifying trafficking 

as a “growing transnational crime” which targets women who “lack…economic opportunities in 

[their] countries of origin” and are “often transport[ed] victims from their home communities to 

unfamiliar destinations.”); see also 146 Cong. Rec. S10164-02 (“This legislation…challenge[s] the 

largest manifestation of slavery worldwide, known as ‘trafficking.’”). 

Unsurprisingly, enforcement of the TVPA has centered on the type of conduct discussed 

by Congress and specifically targeted by the statute and its subsequent reauthorizations.  Prior 

prosecutions focused on individuals selling sex for a profit, operating a commercial entity with a 

sex-trafficking component, or trafficking a minor under Section 1591(c).  See, e.g., United States 

v. Phea, 755 F.3d 255 (5th Cir. 2014) (pimp drove victim to a hotel room, which the victim shared 

with another women who worked as a prostitute for the pimp); United States v. Rojas-Coyotl, No. 

13–CR–0128, 2014 WL 1908674, at *2 (N.D. Ga. May 13, 2014) (defendants enticed young 

women from Mexico and Guatemala to come to the U.S. and then forced them into prostitution); 

United States v. Mozie,752 F.3d 1271, 1276 (11th Cir. 2014) (defendant operated a brothel). 

Given the expressed aim of the statute and prior prosecutions, a person of ordinary 

intelligence would not have reasonably known that Ms. Mack’s alleged conduct could fall under 

the purview of Section 1591.  See United States v. Granderson,  511 U.S. 39, 54 (1994) (holding 

that courts should consider the text, structure, purpose, and legislative history underlying it and, 

resolve ambiguities in favor of the defendant per the rule of lenity); Lanier, 520 U.S. at 266.  
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Simply put, Ms. Mack’s conduct does not fall within the purview of the TVPA.  Ms. Mack neither 

received any money in exchange for, nor any benefit or “thing of value” on account of the alleged 

sex acts, as required by the statute and apparent in its purpose. Cf. Backpage.com, LLC v. Cooper, 

939 F. Supp. 2d 805, 834 (M.D. Tenn. 2013) (holding state sex-trafficking statute 

unconstitutionally vague because “commercial sex act” includes substantial activity unrelated to 

sex trafficking); Backpage.com, LLC v. McKenna, 881 F. Supp. 2d 1262, 1281 (W.D. Wa. 2012). 

While the government unconvincingly tries to equate Ms. Mack’s conduct to prior 

prosecutions under the TVPA, none of those facts match Ms. Mack’s purported conduct.6  Further, 

dismissal is required where the conduct alleged in the indictment is not actually prohibited by the 

language of the statute.  See United States v. Aleynikov, 737 F. Supp. 2d 173, 176–77 (S.D.N.Y. 

2010); see also United States v. Panarella, 277 F.3d 678, 685 (3d Cir. 2002) (holding that a 

charging document failed to state an offense where the specific facts it alleged fell beyond the 

scope of the relevant criminal statute, as a matter of statutory interpretation.).  Viewing Ms. Mack’s 

conduct as alleged, it is not criminal and the statutes are unconstitutional as applied. 

CONCLUSION 

For the foregoing reasons, and those set forth in Ms. Mack’s opening memorandum, the 

Court should dismiss Counts Two, Four, Five and Six, or at a minimum order the requested bill of 

particulars.  Additionally, Count One in its entirety, as well as Racketeering Acts Seven and Eight, 

should be dismissed against Ms. Mack for the reasons set forth in her co-defendants’ memoranda, 

in which she joins. 

                                                            
6 For example, the government relies on United States v. Cook, a case in which the defendant 

actively engaged in sexual intercourse with a minor with “mental deficiencies” and witnessed (and 

encouraged) the non-consensual sexual and physical torture of the victim at the hands of other co-

defendants.  782 F.3d 983, 985 (8th Cir. 2015).  This comparison is inapposite, as none of those 

facts come even close to those alleged against Ms. Mack in this case. 
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Dated: New York, New York    Respectfully submitted, 

December 28, 2018 

      KOBRE & KIM LLP 

        

      /s/      

       

William F. McGovern 

      Sean S. Buckley 

      800 Third Avenue 

      New York, New York 10022 

      Tel: 212 488 1210 / 1253 

       

      Attorneys for Defendant Allison Mack 
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